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Trade-Mark Laws of the World 
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The Only Complete and Up-to-Date Authority on This 
Important Subject 


Its Invaluable Features: 





1. CoMPREHENSIVENESS—Contains complete texts of 
all trade-mark statutes now in force, and all 
Trade-Mark Conventions. 


Reviapitiry—Compiled, translated and edited by 
Experts in this Particular Field. 

3. PresENTATION—Written in clear, understandable 

ENGLISH, in readable type, handsomely and 

durably bound—a volume of over 1,000 pages. 
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Beecu-Nvut PackinGc Company v. P. Lorittarp Company 
United States District Court, District of New Jersey 
May 7, 1924 


Crape-Marks—Limitation or User 

The right to use a word for trade-mark purposes is usually con- 
fined to merchandise of the same descriptive properties, and this 
phrase was adopted in the statute as an expression of the scope 
designated in the decisions of the courts under the common law. 

l'rape-Marks—Ricut To Use Restricrep to EstasiisHep Business. 

The fundamental doctrine is that there is no such thing as prop- 
erty in a trade-mark except as a right appurtenant to the established 
business or trade in connection with which the mark has been applied; 
hence a trader has no property right in the mark per se, but only 
in reference to his trade and cannot prevent another trader from 
applying the mark to goods not of the same description. 

‘TrapE-Marks—A BANDON MENT—EVIDENCE. 

To establish the defense of abandonment it is necessary to show 
not only acts indicating a practical abandonment, but an actual in- 
tent to abandon; mere discontinuance of user for lack of demand, 
though coupled with non-registration and non-assertion of any right, 
is not enough. 

Trape-Marks—“Berecu-Nut’—Tosacco Propucts anp Foop Propucts or 

DirFeERENT Descriptive PROPERTIES. 

Where defendant succeeded to a trade-mark consisting of the 
word “Beechnut” for tobacco products, and, after approximately 
four years of disuse, resumed the use thereof on a new label as a 
trade-mark for scrap tobacco and cigarettes, it did not thereby 
infringe plaintiff's mark “Beech-nut,” long used by it on various 
food products, inasmuch as the respective goods were distinctly dif- 
ferent in character and the labels wholly unalike in appearance. 


In equity. Action for alleged unfair competition. Bill dis- 


missed. 


Offield, Bulkley, Poole & Scott, of Chicago, Ill. (Walter A. 
Scott, of counsel), for plaintiff. 
Charles C. Bulkley and James R. Offield and H. McClure 


Johnson, all of Chicago, IIl., on briefs. 


Treacy and Milton, of Jersey City, N. J., for defendant, 
(Livingston Gifford, of New York City, John Milton, of 
Jersey City, N. J., Richard B. Cavanagh, of New York 
City, of counsel), J. Granville Meyers and Thomas L. 
Preston, both of New York City, on the briefs. 
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Lynceu, District Judge: The plaintiff, a New York corpora- 
tion engaged in the manufacturing and selling of food products, 
complains that the defendant, a New Jersey corporation engaged 
in the manufacturing and selling of tobacco, has damaged the 
plaintiff's reputation and good-will by wilfully and fraudulently 
adopting the plaintiff’s trade-mark ‘“‘Beech-Nut” as a label for 
tobacco products, for and on account of which the plaintiff prays 
an accounting for past damages and an injunction enjoining the 
defendant from further use thereof. The defendant, admitting 
the use complained of on certain brands of chewing tobacco and 
cigarettes, asserts a legal right thereto and prays a dismissal of 
plaintiff's bill. The word “Beechnut” or “Beech-Nut” was years 
ago adopted as a label by the predecessors in business of both 
parties of this action. A brief history thereof is advisable. 

About 1897 the Harry Weissinger Tobacco Co., a Kentucky 
concern, adopted it for a combination smoking and chewing tobacco 
which was put up and sold in small packages. The tobacco was 
described as being of “superior quality Havana cuttings’ and was 
what was and is known as a scrap tobacco. Following is a copy 
of the label adopted and used by Weissinger (Exhibit No. 17): 

It will be noted that the word “Beechnut” is spelled without 
a hyphen; that the form of the label, in which not only the word 
“Beechnut” appears but a description of the contents and the 
name of the manufacturer as well, is square and that immediately 
underneath the word “Beechnut” is the print of a squirrel. The 
tobacco so labeled was sold on the market in Kentucky and ad- 
joining states for a number of years subsequent to 1897. The 
right to make and sell it passed by assignments, stock transfers 
and otherwise from the Weissinger Tobacco Co., first to the Con- 
tinental Tobacco Company, next to the Luhrmann & Wilbern 
Tobacco Co., of Middletown, Ohio, and finally to the American 
Tobacco Co., where it resided when the latter company was dis- 
solved by the United States Supreme Court during the year 1911. 
From 1897 to 1911 the tobacco continued to be manufactured, sold 


and dealt in by these various companies. For some years prior to 


1911, however, the demand for it was gradually lessening, the out- 
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put reaching a very low ebb in 1911. The decree dissolving the 
Amevicen Tobacco Company apportioned to the P. Lorillard Co., 
the defendant, a large number of tobacco trade-marks and brands 
neluding the word “Beechnut.” At that time the sale of “Beech- 
nut” tobacco was practically ni/. Up to that time, however, at 
least, the word had been continuously used as a trade-mark for 


smoking and chewing tobacco in substantially, if not precisely, 


/ 


(He Ss 


CHEWING«SMOKING 


TOBACCO 


SUPERIOR QUALITY HAVANA CUTTINGSAND 
HIGH GRADE SEED LEAF 


HARRY WEISSINGER TOBACCO CO. 


INCORPORATED 


LUHRMANN & WILBERN TOBACCO CO 


SUCCESSOR 





the original form adopted by the Weissinger Company back in 
1897, although, as we have indicated, the sales had almost com- 
pletely fallen off. And up to this time (1911) the right to use 
the word “Beechnut” as a trade-mark in connection with smoking 
and chewing tobacco does not seem to have been assailed, certainly 
not by the plaintiff in this suit or by its predecessor in business. 
That predecessor was the Imperial Packing Company which in 1892 


adopted the word “‘Beech-Nut” (spelled with a hyphen) as its 
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label for a few food products, such as bacon and ham, which it 
then manufactured and sold. In about 1899 the Beech-Nut Pack- 
ing Company was formed, succeeding the Imperial Packing Co. 
Thereafter the food product business of the plaintiff, growing 
rapidly, was extended to a variety of products, all relating to 
food, such as peanut butter, baked beans, chili sauce, tomato catsup, 
jams, jellies, vinegar, olive oil, ginger ale. mints, chewing gum, 
etec., in addition to ham and bacon, all of which were labeled 
“Beech-Nut” and sold as the product of the Beech-Nut Packing Co. 
An illustration of the plaintiff's label follows: 





It will be observed that this label is oval-shaped; that within 
the oval are three pictures of beechnuts,—one in the center and 
one on each side of the oval. Printed across the top will be found 
the words “Beech-Nut Brand” and across the bottom the name 
of the particular article which is contained in the package. From 
the smallest kind of a beginning im 1891 or 1892 the Imperial 
Packing Company and its successor, the plaintiff, built up a busi- 
ness which in the year 1919 approximated receipts of $12,000,000. 

The Lorillard Company had been in the tobacco business for 
many, many years prior to 1892, utilizing a great variety of trade- 
marks and labels in the huge tobacco trade which it had succeeded 


in establishing. The name of brand or trade-mark “Beechnut”’ 
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coming to it in 1911 was not at once utilized in the original Weis- 
singer form or otherwise. Nor were any of the 1,000 or more 
other trade-marks listed on typewritten sheets which the defend- 
ant company acquired at the apportionment which we have already 
referred to. The lists containing all of these names or brands 
were put aside for future reference. 

In 1911 the defendant was manufacturing and distributing 
such well-known cigarettes as “Murad,” ‘Mogul,’ “Egyptian 
Deities,’ “Helmar,” “Egyptian Trophies” and the well-known 
tobaccos “Climax” and “Sensation,” besides a large number of 
other well-known brands. One of these other brands was known 
as ‘Honest.’ There is testimony on behalf of the defendant com- 
pany that the sales of this ‘““Honest’’ tobacco had, for a long time, 
heen falling off. We think it is common knowledge that tobacco 
brands come and go. But, be that as it may, the defendant in 
or about the fall of 1914 conceived the idea of putting upon the 
market a new scrap chewing tobacco,—a new brand. The formula 
therefor was worked out, the blend was perfected and a name 
was considered. The defendant quite naturally consulted its lists 
of names or trade-marks which a few years prior thereto had 
come to it from the dissolved American Tobacco Company. Names 
on that list whch had theretofore been identified with scrap to- 
bacco were of course first considered. There were but eight or 
nine of such names among which were “Bag Pipe,’ “Panhandle,” 
“Metal Leaf” and “Scrap Iron.” It was discovered that most of 
these “‘scrap’’ names were at the time being used as names for 
tobaccos then on the market, which fact limited the selection to 
two or three names. Among the two or three available was 
“Beechnut.” So “Beech-Nut” was selected and adopted. This 
new scrap tobacco, which was designed for chewing only, was 
not, however, put out in the old Weissinger ‘““Beechnut” wrapper. 
That old wrapper described “Beechnut” as a chewing and smok- 
ing tobacco. It had not been manufactured for two or three years 
and there does not seem to be anything in the case to justify 


the conclusion that it had been sold during that period of time. 


It had just about died out, as tobacco brands often do. And as 
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the new “Beech-Nut” tobacco was of a different character, it 
was decided by the defendant company to change that old wrapper 
to one more in accord with the facts and the times. The wrapper 


decided upon follows: 


LORILLARD'S 





It will be observed that instead of a square label covering 
almost the entire package the changed wrapper has what has been 
termed a sunburst or radiating effect, in the center of which is 
an oval in shape somewhat similar to the oval of the plaintiff. 
Across the top of the oval insidé the word “Beech-Nut” with a 
hyphen was placed. Underneath the word “Beech-Nut” the de- 
fendant placed the outline of a beechnut upside down. Other 
words placed by the defendant on its label were “Chewing,” “To- 
bacco,” “Beech-Nut Leaf,’ Full Weight,” “Extra Pick” and across 


the top was printed “Lorillard’s.” The red band oval of the 
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plaintiff was not adopted. Instead the defendant adopted an 
oval which was quite similar to ovals which were common at the 
time. (See the exhibits.) 

This new “Beech-Nut” scrap tobacco, introduced in 1915, 
within a few years was developed into a business of unbelievable 
proportions. Selling to the trade at less than the retail price of 
10c per package, its sales in 1919 amounted to $14,000,000 per 
year to the manufacturer,—approximately $2,000,000 over and 
above the receipts of the plaintiff for its entire output. Many 
persons inquired concerning it. Some of them wrote to the plain- 
tiff, the Beech-Nut Packing Company, regarding it and the plain- 
tiff for a time turned these letters over to the defendant for 
attention. Then there developed some correspondence between the 
parties regarding the use by the defendant of this revised or 
revamped “Beech-Nut” label. This correspondence, which con- 
tains a history of the case and the attitude of the parties, is im- 


portant enough to be set out herein. It follows: 


Beech-Nut Packing Company 
Canajoharie, N. Y. 


6/11/15 
Lorillard Co., 
Middletown, O. 


Dear Sirs: 


We adopted many years ago as our trade-name the word “Beech- 
Nut” arbitrarily selected by us as the mark, or name for our manu- 
facturing output of food material. We also associated with such trade- 
name “Beech-Nut” and as a part of the trade-mark, an oblong or oval 
frame or border of a red color surrounding and enclosing a white oblong 
space with a picture or representation of a Beech-Nut centered therein. 

We have built up during the last quarter of a century a vast trade 
in our products and always with our trade-name or trade-mark associated 
therewith. We have expended a very large sum of money in so doing 
and the word or name “Beech-Nut” and our trade-mark has become of 
vast value to us not only for these reasons but for the reason of a high 
quality and perfection of the various products manufactured by us to 
which this name and mark has been applied. 

So completely has this name and mark been attached to and as- 
sociated with our goods during all of these years that the purchasing 
public has come to recognize this name and mark as our property as to 
origin and to purchase the manufacture and output to which this name 
and mark is applied without any further identification as to the origin 
of the word or name itself, believing that wherever they see our name 
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and mark applied that we are the manufacturers of the product and pur- 
chase accordingly. 

We have from time to time added to the variety of our manufactur- 
ing commodities to which this name or mark has always been applied, as 
for example, a chewing gum product of somewhat recent production 
upon our part. While we have never as yet manufactured tobacco, the 
taking on of such manufacture in the future is by no means impossible 
or improbable. You will also see that the name or word “Beech-Nut* is 
a part of our corporate name. We have been thus particular to state 
this matter to you by reason of the acts upon your part which now 
follow. 

We have been shown a lined bag evidently employed for packing 
“Beech-Nut Scrap Tobacce,” apparently manufactured by one of your 
factories at Middletown, O. A prominent feature upon the bag is our 
trade-name “Beech-Nut,” including the oval band and our characteristics 
burrs and nuts. It is difficult to believe that the presence of our trade- 
name “Beech-Nut” and mark upon the bag will not deceive the purchas- 
ing public in the belief that the contents of the bag are of our manu- 
facture, and to us there is no other explanation to be given to the 
presence of our trade-name “Beech-Nut” and mark upon this bag except 
the intention on your part that the public shall be so deceived: and you 
will sell your tobacco by reason of the presence thereon of our name 
and mark. In other words, these acts strongly indicate to us international 
unfair trading. 

We have decided in the first instance to write you fully as to this 
matter and present to you our view of your acts and to request to you 
immediately to cease this use of our name and mark and give us 
written assurance of the same. 

We have confidence that now your attention is called to it you will 
recognize the justice of our position and that there will hereafter be no 
necessity of using any harsher course to enforce recognition of the same. 
We have been thus particular also for the reason that there can be no 
contention hereafter that we have not fully stated your position and ours 
in this matter. An early reply upon your part is requested and expected. 





Yours very truly, 
BEECH-NUT PACKING COMPANY, 
F. E. Barbour. 
Beech-Nut Packing Company 
Canajoharie, N. Y. 


6/18/15 
P. Lorillard Co., 


Middletown, O. 
Dear Sirs: 
Will you kindly advise if we may expect an early reply to our 


recent communication with reference to the use of the word “Beech-Nut” 
in connection with your new brand of chewing tobacco? 


Yours very truly, 


BEECH-NUT PACKING COMPANY, 
F. E. Barbour. 
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June 23, 1915. 
Beech-Nut Packing Company, 
Canajoharie, N. Y. 
Dear Sir: 


Your letters of June Ilth and June 18th addressed to this Company 
at Middletown, Ohio relative to the use by us of the name “Beech-Nut” 
for Scrap Tobacco, have been referred to me. 

Preliminary to any discussion of the matter, will you be good enough 

let me know when you first began to use the name “Beech-Nut” I 
notice on your letterhead, “Incorporated 1899,” but this of course aon 
not necessarily mean that you began to put products on the market under 
the name “Beech-Nut” at that time 

The statement in your letter of June 11th, that you believe we are 
using the name “Beech-Nut” with the intention that the public shall be 
deceived into thinking that our product is of your manufacture, is not 
only without the slighest warrant, but is little short of ridiculous. As 
i matter of fact, if such an impression should be formed, it would be to 

ur detriment. 


Yours very truly, 
rsF/L 


Beech-Nut Packing Company 
Canajoharie, N. Y. 


~) 
te 
— 
or 


P. Lorillard Co., 
119 West 40th St., New York. 
Mr. Thomas S. Fuller. 


Dear Sirs: 


Your favor of the 23rd ult. duly received. 

Our “Beech-Nut” trade-mark and trade-name has been used by our- 
selves and our predecessors since and prior to the year 1891. Both our 
trade-mark and our trade-name “Beech-Nut” has been used continuously 
since that date in our business and to such an extent and in such manner 
that both the name and the mark long since came to have a “secondary 
significance and meaning”; that is, wherever the mark and name “Beech- 
Nut” is seen and no matter what product it is associated with, it has a 
secondary significance and means only the product and products of the 
Beech-Nut Packing Company. 

You are woefully mistaken and entirely misinformed in your assump- 
tion and, indeed, your statement that the public is not deceived by your 
clients’ use of our trade-mark and name “Beech-Nut.”. We know as an 
absolute truth what is apparent on the face of the facts that the general 
purchasing public is deceived by your use of our “Beech-Nut” trade-mark 
ind trade-name and, indeed, this could not well be otherwise, but we 
know further that your salesmen and agents deliberately push your goods 
and trade under this ide ntity of use of their mark and name. 
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We beg to call you attention in this connection to our former com 
munication to you in this matter and to again urgently request that you 
immediately stop the use in every way and manner of our trade-name 
and mark “Beech-Nut,” in your business without further action upon our 
part. 


Yours very truly, 


BEEC ae NUT PACKING COMPANY, 
F. E. Barbour. 





Beech-Nut Packing Company, 
Canajoharie, New York. 
(Attention F. E. Barbour, Esq.) 


Gentlemen: 


We have your letter of July 2nd, further with reference to our use of 
the name “Beech-Nut” on scrap tobacco, and informing us that you and 
your predecessors have used the name since and prior to the year 1891. 

That the name “Beech-Nut” has acquired a secondary significance 
and meaninng in the packing industry and is associated in the public 
mind with goods of your manufacture may be perfectly true, but this 
would not give you the right to the name for all purposes. The author- 
ities are overwhelming on this subject. You seem to proceed upon the 
assumption that we have recently begun to use the name on the tobacco. 
This is not the case. This Company and its predecessor in ownership 
of this brand have used it continuously since prior to the year 1898, as 
shown by records in my office. I have not made a search beyond that 
time, but I have no doubt that I can find that the brand is very much 
older. 

We would not desire to have it thought that our “Beech-Nut” to- 
bacco is made by your company, and if you can give us the name of 
any salesman of ours who has made such a representation, we would be 
very glad to have it, and we can assure you that if he did make such 
a representation, his discharge will immediately follow. It could be of no 
conceivable advantage to us to have the public think that our tobacco 
product was manufactured by a packing establishment. Our concern has 
been in business for more than one hundred and fifty years, and in 
that length of time has built an enviable reputation for the excellence of 
its tobacco products. 

Though you may turn out an excellent quality of bacon, it does not 
follow that you could turn out an excellent quality of tobacco, or steel 
rails, or pianos or aeroplanes. If your contention were true, we, who 
have a brand of tobacco called “Climax,” could enjoin the use of the name 
on a well-known threshing machine which is sold in the Western States, 
or we could enjoin the use of our name on the Lorillard Refrigerators. 
It has never occurred to us to attempt either. 

If you will look at our package of Beech-Nut Tobacco, you will see 
that the name “Lorillard” is prominently displayed thereon. This was 
done with the desire that people should know the tobacco is coming from 
the Lorillard Company. It has been our belief that the fact that Lorillard 
made it would of itself be of value to the brand. 
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It is difficult to see how you can seriously claim that there is the 
slightest similarity in the marking of the package and the fac-simile of 
your mark as displayed on your letterhead. 

If you desire me to point out to you authorities which I consider 
ompletely sustain my view as expressed herein, I will take pleasure in 


omg so. 


Yours very truly, 


rSF/L 


Beech-Nut Packing Company 
Canajoharie, N. Y. 


P. Lorillard Co., 
119 West 40th St., New York. 
Thomas S. Fuller. 
ar Sirs: 

Please pardon the delay in acknowledging receipt of your favor of 
July 8th. 

We will greatly appreciate it if you will send us samples of your product 
showing the manner of use of the word “Beech-Nut” since the year 1898, 
copies of advertisements or of letterheads showing your use of this name. 
We trust you will consider this a fair request as we would like to reach 
a prompt and friendly termination of the correspondence on this subject. 

We also desire to take advantage of the offer contained in the last 
paragraph of your letter to point out to us the authorities which sustain 
vour views. 

Thanking you in advance for the information requested herein, we 
remain 


Yours very truly, 


BEECH-NUT PACKING COMPANY, 
F. E. Barbour. 


Beech-Nut Packing Company 
Canajoharie, N. Y. 


Mr. Thos. S. Fuller, 
119 West 40th St., New York. 
Dear Sir: 


Kindly refer to your favor of July 29th in which you advised that 
you would collect the information requested in our letter of July 26th 


ifter your return from a week’s absence. Up to the present we do not 
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seem to have heard from you and will greatly appreciate the information 
requested. 

In this connection, we received today an inquiry from New River Gro. 
Co., Hinton, W. Va., asking the best jobbing price on Beech-Nut scrap 
tobacco, from which you will note that in the minds of some, at least, 
Beech-Nut scrap tobacco is credited to the Beech-Nut Packing Co. 

Thanking you to favor us at your early convenience, we remain 


Yours very truly, 
BEECH-NUT PACKING COMPANY, 
F. E. Barbour. 


September 15, 1915 
F. E. Barbour, Esq., 
Beech-Nut Packing Company, 
Canajoharie, N. Y. 
Dear Sir: 


I have been able to locate some old price lists which contain our 
Beech-Nut scrap tobacco, and enclose them herein. I am also sending you 
an old package showing the use of the name “Beech-Nut” and our present 
package. 

Beech-Nut chewing and smoking tobacco (scrap) was made _ by 
Harry Weissinger Tobacco Company, of Louisville, Kentucky. This com- 
pany was bought out by the American Tobacco Company some time in 
1903. Prior to the acquisition of the Weissinger Tobacco Company by 
the American Tobacco Company the Luhrman & Wilbern Tobacco Com- 
pany of Middletown, Ohio, was acquired by the Continental Tobacco 
Company. In 1904 the American Tobacco Company and the Continental 
Tobacco Company were merged into a new company formed for that 
purpose and known as The American Tobacco Company. 

Under the decree of the Circuit Court of the United States for the 
Southern District of New York, the so-called Tobacco Combination, which 
included the American Tobacco Company was split up. In this dis- 
integration proceeding the Luhrman & Wilbern Tobacco Company, which 
had always been maintained as a separate entity, was acquired by P. Loril- 
lard Company. In the meantime some of the brands formerly manu- 
factured by the Weissinger Tobacco Company had been taken over and 
manufactured in the Luhrman & Wilbern factory in Middletown, and 
after the acquisition by our company of the Luhrman & Wilbern business, 
including these brands, we continued to operate it as a separate company 
until about two years ago, when we dissolved it, taking over all of the 
business and brands directly in our own name. 

I give you this history so that you may understand the various price 
lists in the name of Luhrmann & Wilbern Tobacco Company and the 
package in the name of Harry Weissinger Tobacco Company. I do not 
know the exact date of the old package, as the stamp is not legible, but 
it was prior to 1903. 

The price lists that I send you are dated January 2, 1904; May 6, 
1907; July 1, 1910 and November 3, 1910. a 

It is difficult for me to see how anyone can claim that there is any 
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similarity in our products and yours, or in your label and ours, other 
than the name “Beech-Nut.” Your claim that we would not have the 
right to use the name “Beech-Nut” on tobacco products must find its 
basis in the idea that you can appropriate the name “Beech-Nut” for 
ill products of whatever character. 

‘That the law does not permit of such a claim is elementary. If 
vour claim were maintainable, then the Lion Brewery in New York could 
enjoin the manufacture of Lion brand collars, or vice versa. Suppose 
that the J. B. Williams Company should tomorrow put out a new brand of 

aving soap called “Beech-Nut.” Do you argue that you could stop it 
vecause you have first used the name on ham and bacon? It seems to 
me that your argument must lead to this conclusion. The law of unfair 
mpetition, so far as it assumes to protect the public, assumes to protect 
the purchaser of average intelligence. It is difficult to believe that a per- 
son of average intelligence who enters a store for the purpose of buying 
“Beech-Nut” hams or bacon could be deceived into thinking he was 
getting either if he were handed a package of “Beech-Nut” chewing 
tobacco, or that the “Beech-Nut” chewing tobacco was manufactured by 
the manufacturer of the ham and bacon. It is no more the custom in 
this country for a packer to manufacture chewing tobacco than it is for 

manufacturer of beer to manufacture collars, and the purchaser of 
verage intelligence perfectly well knows this. 

We have tried to make it evident on our package that our “Beech- 
Nut” chewing tobacco is of our manufacture, by stamping across the 
top of the package, before the name “Beech-Nut,” “Lorillard’s.”. We have 
also on the other side of the package, plainly printed that it is manu- 
factured at Middletown, Ohio. There is nothing in the get-up of the 
label, whether in design, color or wording, which could suggest to a 
person of average intelligence that it was of your manufacture, or in 
fact the manufacture of anyone except the Lorillard Company. 

As I have written you before, we consider it of immense value to 
the brand itself that it is manufactured by the Lorillard Company, and 
we desire the consumers of tobacco to know this, because we believe 
that the Lorillard name carries with it a vast amount of good-will and 
1 guarantee of excellence. We are justified in this belief by reason of 
the immense increase in the sales of “Beech-Nut,” scrap since we took 
the former manufacturer’s name off and put “Lorillard’s” thereon. 

I think this covers the situation except with respect to any repre- 
sentations which you claim that some of our salesmen made, to the effect 
that our “Beech-Nut” scrap was a product of your company. I have 

ritten you before that if you will give me the name of any salesman 
who has made such representation, and that fact can be determined, 
his discharge will be immediately forthcoming, as he can be of no service 
to us. If you will point out to me anything in the conduct of our business 
which tends to create a belief in the trade that our “Beech-Nut” scrap is 
made by you, we will thank you, so that we may rectify it. I assure 
you that we are just as anxious as you are, if not more so, to prevent 
iny impression that our tobacco is made by you. Will you let me have 
i copy of the letter you received from the merchant in West Virginia 
making inquiry of you for “Beech-Nut” tobacco? 

On this general subject, if you have not already done so, you might 
consult Nims on Unfair Business Competition, pages 200 to 300; therein 
[ think you will find a very complete and satisfactory discussion of the 
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law governing this subject. I will quote you paragraph 117 on page 236: 

“Property in a place name for all purposes cannot exist in one per- 
son, under ordinary circumstances. The defendant must be using it in 
the same or a similar business as the plaintiff. Large amounts of rubber 
as well as licorice might be found in Anatolia. If there were, the rights 
which the complainant has acquired in the use of the name in the licorice 
business, would not prevent another under certain conditions from ac- 
quiring a sole right to use the name in the rubber trade.” 

There is no distinction so far as the principle here laid down is con- 
cerned between a place name, a generic name, or a fanciful name. You 
might also consult the cases of Borden’s Ice Cream Company against 
Borden’s Condensed Milk Company, 201 Fed. 510 [3 T. M. Rep. 80] and 
Wells v. Ceylon Perfume Company, 105 Fed. 621. 

I apologize for the length of this letter. I desire to give you the 
facts fully, together with our views, and I sincerely hope that this will 
satisfy you as to the law and our entire good faith. We are as proud 
of our good-will and the excellence of our products in the tobacco busi- 
ness as you are of yours in the packing industry, and we believe with 
good reason. 


Yours very truly, 
(Signed) THOS. S. FULLER. 





Beech-Nut Packing Company 


Canajoharie, N. Y. 
9/20 


Mr. Thos. S. Fulller, 
119 West 40th St., New York. 


Dear Sir: 

We have your very interesting letter of September 15th together 
with the price lists referred to and the package of tobacco. 

Your letter is a very interesting one and before giving a definite reply 
to same, we desire to review the matter as presented by you so that we 
can give you an intelligent reply. 

At this time, however, we may express our agreement with you that 
the name Lorillard carries with it a vast amount of good-will and un- 
questionably a guarantee of excellence. So does the name “Beech-Nut 
2acking Co.,” and we take the view that the increase in sales of Beech- 
Nut scrap tobacco is due to the exploitation of the name “Beech-Nut” 
with the oval label, and we cannot help but assume that the general 
impression is that these goods are manufactured by this company rather 
than by Lorillard, at least to a considerable degree, for since writing you 
last we have another inquiry, and this time from Wm. Edwards Co., of 


Cleveland, Ohio, asking us to ship them 5 cases of Beech-Nut scrap 


tobacco. The previous inquiry came from New River Gro. Co., Hinton, 
W. Va. 


Yours very truly, 
BEECH-NUT PACKING COMPANY, 
F. E. Barbour. 
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After this correspondence terminated in 1915 no action of any 
character was taken by the plaintiff as against the defendant. 
For four years thereafter there was inactivity on the part of the 
plaintiff during all of which time the defendant continued to deal 
in this ““Beech-Nut” scrap chewing tobacco on a very large scale. 

In 1919 the Lorillard Company planned to put on the 
market a “Beech-Nut” cigarette and again there ensued some cor- 
respondence between the parties relative to this. (See Correspond- 
ence Record, page 15, etc.) Negotiations between the parties 
relative to the right of the defendant to use “Beech-Nut” as a 
label for cigarettes terminated without result. ‘Thereafter the 
Beech-Nut Packing Company decided to apply for registration of 
“Beech-Nut” for cigarettes, which application was published in 
the Patent Office Gazette and the Lorillard Company, upon learn- 
ing of it, filed a notice of opposition in the Patent Office where a 
hearing was had. The proceedings, a copy of which is by stipula- 
tion a part of this case, resulted in the denial of the plaintiff's 
application, from which the plaintiff did not appeal. 

In May, 1921, the plaintiff instituted its present cause of 
action, alleging that the defendant has injured its business good- 
will—has appropriated the good-will of the plaintiff to its own 


uses. 





One of the defenses interposed is that of estoppel, the fol- 
lowing extract from the opinion of Judge Mayer in the case of 
Valvoline Oil Co. v. Havoline Oil Co., 211 Fed. 189 [4 T. M. Rep. 


~~ 


257], being called to our attention: 


“It cannot be equitable for a well-informed merchant with a knowl- 
edge of a claimed invasion of right to wait to see how successful his 
competitor will be and then destroy, with the aid of a court decree, much 
that the competitor has striven for and accomplished, especially in a 
case where the most that can be said is that the trade-mark infringe- 
ment is a genuinely debatable question.” 

To the point of estoppel, the plaintiff replies that the testi- 
mony taken in the Patent Office proceedings first revealed to it 
that the defendant had abandoned the “Beechnut” label or trade- 
mark which was acquired in 1911; that it, from 1915, on. relied 


on the representation of the defendant as to facts which were 
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peculiarly within the knowledge of the defendant and inaccessible 
to it, which upon their face (as furnished by the defendant) gave 
the defendant the indefeasible right to go on with the “Beech-Nut”’ 
scrap tobacco; that the Patent Office proceedings disclosed that 
there was no continuous use of “Beech-Nut” as a label for tobacco 
as the defendant had stated to it in 1915, but that the label “Beech- 
nut” so allotted in 1911 had been abandoned and that some years 
thereafter a new trade-mark containing the word “Beech-Nut” was 
adopted,—the facts showing that there was a clear intention on 
the part of the defendant to abandon the old “‘Beechnut” label 
and to substitute for it one similar to that used by the plaintiff. 

Did the defendant abandon “Beechnut” as a label for to- 
bacco by permitting the word to lie dormant for three or four 
years and then reviving it in the manner which has already been 
described ? 

In considering this question it should be constantly kept in 
mind that the right to use a word for trade-mark purposes is 
usually, if not always, confined to “merchandise of the same de- 
scriptive properties.” The limitation of the scope of trade-marks 
“to merchandise of the same descriptive properties” (Sec. 5 (b) 
Trade-Mark Act, February 20, 1905) was adopted in the statute 
as an expression of the scope designated in the decisions of the 
Court under the common law (Hanover Star Milling Co. v. Metcalf, 
240 U. S. 403, 412-14 [6 T. M. Rep. 149]), and the classification 
of the Patent Office by which “tobacco products” were placed in 
Class 17 by themselves, is an expression of legal scope by an 
authority which raises a presumption. Likewise, the placing of 
“foods and ingredients of foods’ in a class by themselves, No. 46, 
raises a presumption that the scope of trade-marks adopted for 
foods and ingredients of foods is not to extend over other classes. 
If any cases are to be found which seem to depart from this 
rule, examination will show either that they involved facts showing 
actual fraud or bad faith or the equivalent thereof (Peninsular 
Chem. Co. v. Levinson, 247 Fed. 658 [8 T. M. Rep. 171]), or 
that the two articles of merchandise are habitually used in con- 


junction, as was the case of the flour and syrup in dunt Jemima 
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Co. v. Rigney Co., 247 Fed. 407, C. C. A. 2 [8 T. M. Rep. 163], 
of steam apparatus and steam traps to be used therewith, in 
Simplex v. Gold, 43 App. D. C. 281 [5 T. M. Rep. 200], of 
electric lamps and incandescent mantles, in Anglo Co. v. General 
Co., 43 App. D. C. 385 [5 T. M. Rep. 230], and of automobile 
tires, in ‘/ron-Overland Tire Co. v. Willys-Overland Co., 273 Fed. 
674 [11 1. M. Rep. 281]. 

In Peninsular Chemical Co. v. Levinson (C. C. A., 6th Cir.), 
247 Fed. 658 [8 T. M. Rep. 171], the court held as stated in the 


first point of the syllabus: 


“Where the certificate of registration of a trade-mark recited that it 
was used for chemicals, medicines, and pharmaceutical preparations, the 
trade-mark did not include cigars, for they cannot be said to be of the 
same descriptive properties as the specified articles, even though they are 
usually sold at drug stores.” 

As we shall see, the fundamental doctrine in this country, 
as declared by the Supreme Court of the United States in the 
Hanover Star Milling Company cases (240 U. S. 403, 412-14 
[6 T. M. Rep. 149]), and reiterated by that court in the Rectanus 
case (248 U. S. 90, 97) [9 T. M. Rep. 1], is that there is no 
such thing as property in a trade-mark, except as a right ap- 
purtenant to the established business or trade in connection with 
which the mark has been applied, so that a trader has no property 
in the mark per se, but only in reference to his trade, and can- 
not prevent another trader from applying this mark to goods which 
are not of the same description. 

Indeed, the books are full of cases illustrating and applying 
the well-settled doctrine that in this country the same mark may 
be used by different concerns for different articles, notwithstanding 
these articles are packaged and sold in the same stores. 

Examples are: 

Candy and breakfast foods (Paul F. Beich Co. v. Kellogg 
Co., 49 App. D. C. 186, 262 Fed. 640 [10 T. M. Rep. 90]). 

Milk and ice cream (Borden Ice Cream Co. v. Borden’s Con- 
densed Milk Co., C. C. A. 7th, 201 Fed. 510 [3 T. M. Rep. 80]; 
Borden’s Condensed Milk Co. v. Eagle Mfg. Co., 47 App. D. C. 
191 [8 T. M. Rep. 28}). 
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Cereals and macaroni (Quaker Oats Co. v. Mothers Macaroni 
Co., 41 App. D. C. 254 [4 T. M. Rep. 73]). 

Cheese and butter (Lawrence v. Sharpless, 203 Fed. 762, 
afirmed C. C. A. 3rd, 208 Fed. 886 [4 T. M. Rep. 5]). 

Fountain pens and hair brushes (National Picture Theatres 
v. Foundation Film Corporation, C. C. A. 2nd, 266 Fed. at page 
211 note [10 T. M. Rep. 385]). 

Soap and hair tonic, hair dye, perfumery and dentifrice (Bar- 
clay v. Casell Barrie [5 T. M. Rep. 86]). 

These cases are but an application of the breader doctrine 
that in this country there is no such thing as a universal trade- 
mark, which would be the practical result of adopting the position 
taken by plaintiff’s counsel. For under modern conditions for 
purposes of sanitation, convenience and attractiveness to the con- 
sumer, all sorts of commodities are packaged and sold in the same 
stores, even over the same counters, regardless of their inherent 
qualities or conjoint use, as for instance, handkerchiefs and hair- 
pins, pens and playing cards, razors and rubber goods, candy 
and candles, soap and soup, tomatoes and tobacco. 

Many instances of the use by one concern of a word as a 
trade-mark for tobacco and the use by a different concern of the 
same word as a trade-mark for products of a different character 
have been called to our attention. 

There are “Mogul” cigarettes and there are “Mogul” food 
products, such as evaporated milk, tapioca, sugar, red pepper, 
almond flavor and peppermint. 

There are “Camel” cigarettes and there are “Camel” food 
products, such as canned corn, tomato catsup, rolled oats, oysters, 
ginger and sweet pickles. 

There are “Omar” cigarettes and there are “Omar” food 
products, such as vanilla, plums, waxed beans, sauerkraut and 
coffee. 

There is “Star” tobacco and there are “Star” soap and wash- 
ing fluid. 


There are “Sunshine” cigarettes and there are “Sunshine” 


biscuits. 
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There are “Polo” cigarettes and there are “Polo” canned 
goods. 


There is “Climax” tobacco and there are “Climax’’ chocolate 
dates. 

There is “Apple” tobacco and there is “Apple” chewing 
frum. 

It will thus be observed that the distinction between tobacco 
and food products has for a long time been quite generally recog- 
nized. 

Next we shall refer to the law of “abandonment.” 

In Baglin v. Cusenier Co., 221 U. S. at pp. 597-8 [1 T. M. 
tep. 147], the court said: 


“But the loss of the right of property in trade-marks upon the ground 
of abandonment is not to be viewed as a penalty either for non-user or 
for the creation and use of new devices. There must be found an infent 
to abandon, or the property is not lost.” 


In Sazlehner v. Eisner, 179 U. S. 31, the Court says: 


“To establish the defense of abandonment it is necessary to show not 
only acts indicating a practical abandonment, but an actual intent to 
abandon. Acts which unexplained would be sufficient to establish an 
abandonment may be answered by showing that there never was an 
intention to give up and relinquish the right claimed.” 


In Brown on Trade-Marks, Sec. 681, it is said: 


“A person may temporarily lay aside his mark and resume it with- 
out having in the meantime lost his property in the right of user. Aban- 
donment, being in the nature of a forfeiture, must be strictly proved. 
* * * A defense of abandonment is abhorrent even in an action at law 
and the assertion of title on the ground of abandonment by the prior 
owner must be established by the strongest proof. Mere lapse of time 
does not per se warrant the conclusion of abandonment. The circum- 
stances of the case, other than mere lapse of time, almost always give 
complexion to the delay and either excuse or give it a conclusive ef- 
fect.” 


And in Hopkins on Trade-Marks, (3rd) p. 213 appears the 


following: 


“The length of time during which a trade-mark is not used is, as we 
have seen, merely a circumstance to be considered with all the other 
facts in the case in determining whether there was an intention to 
abandon its use. Thus, defendants have been restrained from using a 
mark that has lain in disuse for periods of one year, three years, four 
years, nine years, ten years, and even twenty years. The vital question 
is the intention of the owner of the mark and the burden of establish- 
ing abandonment lies upon the party who affirms it.” 
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In a comparatively recent case of Wallace § Co. v. Repetti, 
266 Fed. 307, the Circuit Court of Appeals for the 2nd Circuit, 
speaking through Judge Manton, said: 


“In order that an abandonment may be established as a defense, il 
is essential to show, not only acts indicating practical abandonment, but 
an intent to abandon. Thus, where the appearances may be sufficient to 
indicate an abandonment, this may be satisfactorily explained by showing 
a want of intention to relinquish the right claimed. Sazlehner y. Eisner 
§& Mendelson Co., 179 U. S. 19, 21 Sup. Ct. 7, 45 L. Ed. 60. There is 
no penalty which inflicts the loss of right of property in trade-marks by 
non-usage, unless there also be found an intent to abandon (p. 308).” 

In Monson & Co. v. Boehm, L. R. 26 Ch. D. 398, a leading 
case here (see Sarlehner v. Eisner, 279 U.S. at 31) as well as in 
England, the court held as stated in the syllabus: 


“In order to deprive a manufacturer of his right to a trade-mark, 
the use of which has been practically given up for a period of five years, 
mere discontinuance of user for lack of demand, though coupled with 
non-registration and non-assertion of any right, is not enough; there must 
be evidence of distinct intention to abandon.” 

In Baglin vy. Cusenier Co., supra, the Supreme Court said, 
as we have seen, that abandonment was not to be viewed as a 
penalty for the “creation and use of new devices.” 

When the defendant received the list containing these trade- 
marks including ‘“Beechnut” in December, 1911, it filed that list 
with its records. There is undisputed testimony in the case that 
trade-mark names are valuable—— have unlimited values,—and so 
far as appears the only tangible thing received by the defendant 
at the time was the list of words, including “Beechnut.”” That 
list was not destroyed, but was put away where it was consulted 
from time to time. 

On three different occasions at least the defendant took 
from this list names for use as labels for tobacco products, to 
wit: “Comet,” “Pioneer” and “Yacht Club.” Reviewing the 
conduct of the defendant, one must conclude, it seems, that it 
intended to retain all of these listed names and avail itself of 
them from time to time as the situation of its business suggested. 
For three years there was no act on the part of the defendant 
which would tend to indicate in the slightest degree that the 
word “Beechnut” had been or was to be abandoned. When it is 
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remembered that there were a thousand or more names on the 
list, the mere non-usage of one word for that period would not in 
itself amount to abandonment. So we find that in the fall of 
1914 there had been no abandonment of “Beechnut’’ on the part 
of the defendant. 

The other aspect of the question is whether in reviving the 
use of “Beechnut” as a label for its tobacco products, there was 
effected an abandonment because the defendant in 1914 changed 
both the old Weissinger formula and the old label in favor of 
a new kind of tobacco and a different label. 

Change of formula has never indicated abandonment. The 
contrary is the ruling of the courts. 

In Royal Milling Co. v. J. F. Imbs Milling Co., 44 App. 
D. C. 207, the Court of Appeals for the District of Columbia, 
Says: 

“The trade-mark is not to be vitiated by change in the species of 
wheat used any more than it would be vitiated by an important change 
in the process of making flour.” 

In Ball and Gunning Milling Co. v. Mammoth Spring Mil- 
ling Co., 48 App. D. C. 243 (1918), the Court of Appeals for 
the District of Columbia, following its earlier ruling in Royal v. 


Imbs, supra, said: 


“Appellant first contends that appellee has abandoned or forfeited its 
mark, because prior to 1907 it used the mark on its highest grade flour, 
but about that time produced and sold under another name a better 
grade of flour. There was no contention in the Patent Office, nor is there 
here, that the Standard of quality of the ‘Golden Gate’ brand was 
lowered. In other words, there is no evidence that the Golden Gate 
brand is not as good today as it was when the mark was adopted. These 
facts bring the case within the ruling in Royal Milling Co. v. J. F. Imbs 
Milling Co. (44 App. D. C.), where a mark that had been used on flour 
made from soft wheat was used on flour made from hard wheat of the 
same grade and it was held there had been no misrepresentation.” 


The defendant acquiring the right to use the word “‘Beech- 
nut” for tobacco purposes found that the particular formula of 
tobacco which had been sold for both smoking and chewing pur- 
poses by the predecessors who controlled the trade-mark was 


practically dead. The defendant, under the circumstances, cer- 


tainly had the right to endeavor to revive this old tobacco, if it 
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could, and it seems to the court that it also had the right to 
improve it, if it could,—improve the tobacco in any way which 
would make it marketable. ‘Tobacco is tobacco, but there are 
many, many, blends, mixtures, etc. Adopting a new formula, 
therefore, did not, in the opinion of the court, work an abandon- 
ment. Next, as to the right of the defendant to change the label: 

In the case of United Barber’s Service Co. v. Canalaito, 
[12 T. M. Rep. 265], a case before the Commissioner of 
Patents for cancellation of a registered trade-mark, “X-Ray,” it 
appeared that the owner and registrant had proven use of the 
mark since 1914, while the plantiff or petitioner proved use since 
1915. The Commissioner dismissed the petition, holding 


“The fact that the first labels were in manuscript and printed labels 
were used only from 1918, does not matter, as the use was continuous. 

“Nor does the fact that the printed labels used in 1918 first showed 
the picture of a woman, though use was claimed since 1913, * * * as the 
word ‘X-Ray’ is the essential feature of the mark.” 


This decision was affirmed by the District of Columbia Court 
of Appeals, January, 1923 (13 T. M. Reporter 137). 
In Hier v. Abrahams, 82 N. Y. 519-525, the Court held: 


“But where the trade-mark consists of a word it may be used by 
the manufacturer who has appropriated it in any style or print or form 
of label and its use by another in any form is unlawful. * * * The trade- 
mark consisted in the word simply and the plaintiff might have printed 
it on any form they might fancy without losing the protection of the 
law.” 


Hopkins on Trade-Marks (3rd), p. 214, says: 


“the adoption of a new label or brand is, of course, an abandonment of 
all the distinctive features of the old label or brand not preserved in 
the new one.” 


In the instant case the defendant did not actually copy 


the plantiff’s trade-mark. We do not think it is contended that 
the defendant used an exact reproduction of the plaintiff's oval 
or colors. If it did, the question involved might be quite dif- 
ferent. An examination of them will demonstrate that they do 
not resemble each other closely. 

There is nothing in the record to indicate that the old Weis- 


singer squirrel label was attractive to any purchaser either because 
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of its color or design. Whatever sales were effected do not appear 
to have been effected because of the label. Although it carried 
the picture of a squirrel, the tobacco was always referred to, so 
far as we are aware, as “Beechnut’” and not otherwise. There 
does not appear to be any particular reason why a squirrel should 
appear under the word “Beechnut” rather than the picture of 
a beechnut. The old formula was not to be dealt in any longer 
and it seems to us that the change in the formula justified a 
change in the decorative features of the package which was to 
contain this new blend or mixture. So the label was modernized, 
made attractive. Is it not common knowledge that many old 
standard tobaccos are now ornamented considerably differently 
than they were years ago? Boxes, containers and packages for 
tobacco have undergone many improvements during the past 
twenty years. To hold that the rightful owner of an established 
trade-name may not redecorate or reornament, or, to use a some- 
what inelegant phrase, polish it up, would be, in our opinion, 
unreasonable. So the defendant, availing itself of the right to 
redecorate and reornament its label, adopted as the main change, 
as a comparison will promptly disclose, what has been called a 
sunburst or radiating effect. Nothing like this sunburst or 
radiating effect appears on the labels of the plaintiff and the 
fact that the defendant adopted it demonstrates conclusively, it 
seems, that there was no attempt on the part of the defendant 
to copy or imitate the standard mark of the plaintiff. Not only 
was there a sunburst or radiating effect placed upon this new 
label, which, by the way, overshadows most of the other features 
of it, but instead of there being three colored photographs of a 
beechnut, the defendant placed the red outline of one in an inverted 
position. The plaintiff argues that the two trade-marks are so 
similar that the public thinks that they are the same. If one 
should eliminate the word “Beech-Nut” from both labels, it would 
be extremely difficult to locate any similarity at all between them. 
And each party has the right to the word “Beech-Nut’’ for its 
distinct product. It may be that what the defendant did in chang- 


ing the old Weissinger label has amounted to an abandonment of 
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the squirrel and other decorative features of that old label which 
have been omitted from the revised label, but the court is unable 
to agree that the word “Beech-Nut’’ was abandoned simply because 
a hyphen was utilized in addition to the adoption of different 
decorative features, the main feature of which is a sunburst or 
radiating effect unknown to any label of the plaintiff which has 
been called to our attention. 

What we have said relative to the defendant’s right to use 
the word “Beech-Nut” in connection with tobacco applies also to 
the cigarette feature of this cause. Cigarettes contain tobacco 
and are smoked. The trade-mark acquired by the defendant was 
for smoking and chewing tobacco and, as we have already pointed 
out, it is our opinion that the blend or formulas could be changed 
and the labels could be redecorated without effecting an abandon- 
ment of the word. 

There being no abandonment on the part of the defendant, 
the bill should be dismissed. 


SciENTIFIC AMERICAN PuBLIsHING ComMPANY Vv. ScIENTIFIC AMER- 
1cAN Compitina DeEepartTMENT, INc., AND ENCYCLOPEDIA 
AMERICANA CORPORATION 


United States District Court for the Southern District of New York 


July 25, 1924 


Trape-Marxks anv ‘Trape-Names—Lacues Aas DEFENSE. 

Laches, short of abandonment, is never a defense to the con- 
tinuation of a fraud. 

Trape-Marxks anp Trape-Names—“Scientiric AMERICAN”’—RuiGHT to Use 

NamME IN Jornt Pusrication. 

Where plaintiff joined with defendants in publishing the 
Encyclopedia Americana and made public announcement of that fact, 
it was estopped from restraining the latter from stating such fact in 
editions of their works published previous to the withdrawal of plaintiff 
from such joint enterprise, namely, January 1, 1915; but defendants 
were enjoined from using the name after that date, and required to 
add to their name thereon the words “not now connected with Scien- 
tific American Publishing Company.” 
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In equity. Suit for injunction to restrain use of trade-name. 
Granted. 


T. Hart Anderson, of New York City, for the plaintiff. 
Kenneth K. MacKenzie, of New York City, for the defend- 
ants. 


LearRNeED Hanp, D. J.: The decree in the Court of Errors 
in New Jersey in 1914 established that Munn & Company might 
not enjoin the former publishers of the Encyclopedia Americana 
from using their name in the publication and sale of that work. 
The plaintiff does not deny that that decree estops it as successor 
to Munn & Company, or that the two defendants at bar as suc- 
cessors of the defendants in the New Jersey suit may take ad- 
vantage of it. This decree was not predicated upon the defend- 
ants’ right, but upon Munn & Company's conduct in allowing the 
public to be deceived by the use of the name, “Scientific American” 
in the compilation of the work. However, it provided that the 
plaintiff's disqualification should extend ‘‘only to the particular 
matter or transaction with which the wrongful conduct had to 
do.”” While therefore the plaintiff at bar is in no position to stop the 
defendants’ use of the name so long as they use it in the particu- 
lar transaction which was in contemplation between the parties 
up to the date of the decree, the defendants have no right to use 
it more broadly. This motion must therefore depend upon what 
was so in contemplation while the original cooperation between 
the two lasted. 

The work then on foot was an edition of Encyclopedia Amer- 
icana, which was to be published and sold within a more or less 


definite time. It would be unfair because of Munn & Company’s 


original conduct, whether that was right or wrong, to impute to 
them a purpose to allow the original publishers and their suc- 
cessors to go on forever repeating the statement in future editions 
with which they never suggested that they were to have any 
connection. While these defendants remain always at liberty to 
say of the edition in question that it was produced with the co- 


operation of the Scientific American, and while they may therefore 





| 
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continue to use the name devised between them to convey that 
meaning, they ought not to be allowed to do so in respect of any 
new edition or in respect of any additions or supplements pre- 
pared after Munn & Company disengaged themselves from the 
original connection. Munn & Company never authorized the de 
fendants to say that they were connected with the publication of 
these works either directly, or by the use of the name “Scientific 
American” as a part of the title under which they are sold. It 
is true that having once authorized the use of that name they may 
not absolutely forbid it now, but there is no reason why they 
should not be protected from the supposition that the name in- 
dicates their sponsorship of any new work which may have come 
out later. The proper date to make the division is January 1, 
1915. 

It seems hardly necessary to add that the sales by this court 
gave no rights as against the plaintiff. Finally, while the delay 
has been long, it is not quite as though the plaintiff and_ its 
predecessors had lain quiescent for twenty years. Besides, laches, 
short of abandonment, of which there is no evidence, is never a 
defense to the continuation of a fraud. 

Consequently, while I will not enjoin the defendants from 
the use of the name in selling the original work with any additions, 
supplements or the like issued down to 1915, I will enjoin them 
from using it in the publication and sale of any such subsequent 
supplements or additions, or of new additions, if there be any. 
As to these they may indicate the identity of the two publications 
with each other, and they may use the name, Scientific American 
Compiling Department, but if they publish or sell any such new 
works they must add to their name the suffix, “not now connected 
with Scientific American Publishing Company.” 

Order filed herewith. 
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Marcus Natity v. MarGcaret A. Porter anp Mark A. Porter, 


TrapineG as Biue Bonnet Satap Dressine Co. 








United States District Court for the Western District of Wash- 


ington 





July 19, 1924 








‘Trape-Marks—PersonaL Name—‘Mrs. Porter’s” oN Saad 

Ricut to Use. 

While defendant has a right to the use of her name in business, 
she may not in such use transgress upon the right of another ac- 
quired by her act, sale and transfer. 

Trape-Marxks—Use or Persona Name Arter AssiGNMENT. 

Where defendant, Mrs. M. A. Porter, after the sale and transfer 
to plaintiff of the business, good-will and trade-mark in the manu- 
facture and sale of salad dressing formerly carried on by her and 
her associates, said salad dressing having been put out as “Mrs. 
Porter’s Salad Dressing,” began the manufacture of a competing 
article under the name of Blue Bonnet Salad Dressing and accord- 
ing to her original formula, she did not thereby infringe the right of 
the plaintiff in the original business, acquired through sale and trans- 
fer, inasmuch as defendant had a right to use her name in the new 
business, and the respective labels were dissimilar in appearance. 


Dress1NG— 



























In equity. Action for infringement of a trade-mark. Com- 
plaint dismissed. 


The complainant seeks to restrain the defendants from infringing 
a trade-mark. It is alleged that the defendants were engaged in manu- 
facturing and selling mayonnaise and Thousand Island Salad Dressing 
under the trade-name of “Mrs. Porter’s” and while so engaged caused the 
the trade-mark and trade-name “Mrs. Porter’s” used in connection with 
mayonnaise and Thousand Island Dressing to be registered in the Patent 
Office of the United States, the same bearing No. 175698; that thereafter 
the said business, together with the good-will, was sold and transferred to 
“Mrs. Porter’s Products,” a corporation, including all “formulas and 
things of value”; that thereafter a common law assignment was made 
for the benefit of the creditors by “Mrs. Porter’s Products,” a corpora- 
tion; that after such assignment the creditors, through the assignees, 
secured a composition by which the business, assets and effects of the 
said corporation were transferred to “Mrs. Porter’s Salad Dressing, 
Ine.”; and all of the effects, including the trade-mark; that on January 
21, 1924, “Mrs. Porter’s Salad Dressing, Inc.,” was adjudicated a bank- 
rupt; that the plaintiff, by mesne conveyances, acquired all of the assets, 
rights and property of the said bankrupt concern, together with the 
good-will and trade-mark, for value; that the trade-mark “Mrs. Porter’s” 
has been long used in interstate commerce and continuously used in 
connection with mayonnaise and Thousand Island Salad Dressing; that 
said trade-name has been affixed to goods by pasting paper labels hav- 
ing the trade-mark “Mrs. Porter’s” thereon; that the same has acquired 
a reputation with the trade; and then alleges that the defendant is in- 
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fringing the trade-mark with knowledge of the plaintiff's business and 
for the purpose of causing confusion among traders and buyers of “Mrs. 
Porter’s Salad Dressing,” and deprives the plaintiff of sales of such salad 
dressing and is taking an unfair advantage in the competition of busi- 
ness with intent to deprive the plaintiff of his business and beguile and 
deceive the public and seeks to copy and imitate plaintiff's trade-mark 
by representing to the buying public that the defendants’ salad dressing 
is the original “Mrs. Porter’s” Salad dressing and that the defendants are 
manufacturers of the original “Mrs. Porter’s Salad Dressing”; that the 
plaintiff has expended more than $100,000 in advertising said trade-name 
and has had a large and prosperous business during 1922 and 1923; that 
the defendants are depriving him of said business; that defendant Mrs. 
Porter has addressed letters to customers of the plaintiff that she, the 
“Mrs. M. A. Porter of salad dressing fame,” is now manufacturing 
Blue Bonnet Salad Dressing, made from her original formula on which 
she built up “her wonderful business during the past fifteen years,” and 
likewise has caused to be published in magazines in Portland, Oregon, and 
in the public press in the State of Washington, articles as follows: 


“New factory opened by Mrs. M. A. Porter.” 

Mrs. M. A. Porter, founder, originator and manufacturer for eighteen 
years of the Mrs. Porter’s Products, has opened a new factory * * * after 
about a year and a half of inactivity. 

The new products will be known as the “Blue Bonnet brands of the 
Blue Bonnet Salad Dressing Company, and the label on the jars will 
carry the fact that it is manufactured by the original Mrs. M. A. Porter,” 
and other articles of similar import; that the plaintiff has been damaged 
in the sum of $50,000, seeks an accounting, and prays a restraining 
order. Bill of particulars is furnished in which fac-similes of the trade- 
marks of the plaintiff are set out and likewise the alleged imitation of the 
defendants. 


Horace W. Hall and Frank Warren, both of Seattle, Wash.. 
for plaintiff. 
James R. Chambers, of Seattle, Wash., for defendants. 


Neterer, District Judge: The Act of February 20, 1905, as 
amended, states that a trade-mark which consists mainly of the 
name of an individual, firm, corporation or association not written, 
printed, impressed or woven in some particular or distinctive man- 
ner, shall not be registered, and provides that a trade-mark 
identical with a known trade-mark shall be rejected. “Identical’’ 
is defined by Webster as ‘““The same; the self-same; the very same; 


not different; as, the identical person or thing.” Strictly speaking, 
“Identical” means exactly alike. The Department has construed 
“Identical” (Vol. 227, Off. Gazette, pp. 181-2): “So clearly, 


as to be likely to cause confusion or mistake in the mind of the 


public or to deceive purchasers.” 
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It is apparent that the design of the defendant is unlike that 
of the plaintiff. The only similarity is in the name. In the trade- 
mark of the plaintiff the name “Mrs. Porter’s’ is woven in some 
distinctive manner. The distinctive feature of the defendants’ 
design is the figure of a bonnet in a blue background and the 
name “Mrs. M. A. Porter’ appearing at the bottom, but not in 
a distinctive or prominent manner. The use of the expression 
“The original Mrs. M. A. Porter’ identifies the defendant with 
the trade-mark of the plaintiff and associates the salad dressing 
of her manufacture with that of the plaintiff, and seeks to ap- 
propriate the benefit of the plaintiff's trade, the fruit of much 
publicity. The defendant, Mrs. M. A. Porter has a right to the 
use of her name in business. Brown Chemical Co. v. Meyer, 139 
U. S. 24. Howe Scale Co. v. Wyckoff, et al., 198 U. S. 985. 
This is guaranteed by the fundamental law of this country, but 
in its use she may not transgress upon the right of another ac- 
quired by her act, sale and transfer. Coty, Inc. v. Parfums, et al., 
Vol. 14, Trade-Mark Reporter, p. 185. (C. C. A., 2nd Circuit, 
April 7, 1924.) Hilton v. Hilton, 104 Atl. 375 [8 T. M. Rep. 
259]. | 

The law of unfair competition and the law of trade-marks are 
interrelated, United Drug Co. v. Rectanus Co., 248 U. S. 90 
[9 T. M. Rep. 1], in that the former is evolved from the latter, 
H. P. Co. v. Newton, 266 Fed. 169, and relief may be prayed 
against unfair competition upon the same general principles ap- 
plicable to technical trade-mark protection. Coty Inc. v. Parfums, 
etc., supra. The special solicitation by the defendants, as set 
out in the bill of particulars and charged in the complaint, is not 
unfair when she merely “puffs” her salad and says it will be 
known as the “Blue Bonnet” and will be put up in certain containers, 
and that she is the original Mrs. M. A. Porter, not claiming or 
intimating that her product is the product of the plaintiff or con- 
fusing or attemping to confuse the mind of the public into the 
belief that her product is the product of the plaintiff. Hilton v. 
Hilton, supra. Brown Chemical Co. v. Meyer, supra. The de- 
fendant, having disposed of the good-will of her business, includ- 
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ing trade-mark, etc., does not become reinvested with any right 
to the good-will as against a purchaser at a judicial sale, transfer- 
ring the title and good-will of her grantee, but has the right to 
conduct a rival business and seek trade by any honest method, in- 
cluding public advertising or private solicitation, but it would 
be unfair to solicit trade of old customers of the old business 
claiming to be the original Mrs. M. A. Porter, having and using 
the old formula. Hilton v. Hilton, supra. Coty, etc., supra. 
The complaint states a cause of action with relation to the partic- 


ulars suggested. The motion is denied. 


Loew’s Boston Tueatres Co., ET AL. v. LOWE, ET AL. 
(143 N. E. Rep. 496) 


Supreme Judicial Court of Massachusetts 
Suffolk. April 9, 1924 


Trape-Marks AND TrapE-Names—Uwnrair Competirion—Use or NAME IN 
CoNNECTION WITH THEATER NOT ENJOINED IN ABSENCE OF Com- 
PETITION. 

A court will not enjoin the use of a name for theaters in localities 
where the plaintiff has no theaters with which the defendant’s theaters 
may compete. 


In equity. Action to restrain defendants from operating a 
theater under the name of E. M. Loew’s Theatre, or in such way 


as to confuse it in the mind of the public with plaintiffs’ theater. 
From the decree, plaintiffs appeal. Affirmed. 


W. A. Rollins, of Boston, Mass., for appellants. 
H. E. Miller, of Lynn, Mass., for appellees. 


De Courcy, J.: As summarized by the trial judge, this 
bill was brought to restrain the defendants from operating a cer- 
tain theatre in that part of Boston called Roxbury under the name 
of E. M. Loew’s Theatre, or in such a way as to confuse it in 
the mind of the public with the plaintiffs’ theatres; from con- 
ducting the theatre business under the name of Loew, and from 
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assuming the name of Marcus Loew in connection with any theat- 
rical business or production. A decree was entered which disposes 
of the complaints against the theatre in Roxbury, and against the 
defendants Andrian and Zetes. The only appeal taken was by the 
plaintiffs: And this was because the decree did not enjoin the 
defendant Lowe from “changing his name into E. M. Loew’; 
“from doing business as E. M. Loew, and from assuming the 
name Marcus Loew’; and “because it does not dispose of all the 
issues raised by the bill.” 

What the plaintiffs actually seek is to prevent the defendant 
Elias M. Lowe (hereinafter referred to as the defendant) from 
carrying on theatrical business anywhere under, or in connection 
with, the name Loew's. Before considering whether the decree 
should be so broadened, it is necessary to refer to some of the 
pertinent facts as found by the trial judge. The defendant was 
born in Roumania. He was christened Elias Low, which in the 
place of his birth, was pronounced substantially Luev or Lurvre, 
and would have justified the spelling Loew. He came to the 
United States in 1911, when thirteen years of age, and entered 
the theatrical business in 1917. Since 1916 he has used the 
spelling Low or Lowe in several documents; and after he was 
fairly launched in the moving picture business he adopted the 
middle initial ““M,” and spelled his surname “Loew.” He became 
owner of a theatre at Lynn in 1918; in 1919 bought the one in 
toxbury, and has since bought theatres, or an interest therein, 
at Portland, Lawrence and Fitchburg. In 1921, he formed a 
Massachusetts corporation, known as E. M. Loew’s, Inc., the 
purpose of which was to buy and sell theatres. The word “Loew” 
is not used in connection with his theatres in Lynn, Lawrence 
or Portland. The one in Fitchburg is operated and advertised 
as “E. M. Loew’s Majestic.” 


The plaintiff Marcus Loew, either individually or by means 


of corporations, for seventeen years has been conducting theatrical 
business under the name Loew’s, throughout the United States 
and Canada. This chain of theatres is well advertised; and the 


name “Loew’s Theatres,” and the kind and quality of entertain- 


| 
| 
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ment which they provide have become well known. None of the 


plaintiffs, however, owns or operates a theatre in Lynn, Lawrence, 
Portland or Fitchburg, where the defendant’s theatres are. The 
trial judge found that in said cities where the plaintiffs have no 
theatres, there was no competition between the parties, no wrong- 
ful appropriation of trade or good-will by the defendant or dam- 
age or injury to the plaintiffs’ business. 

In limiting the decree as he did, the judge had in mind the 
case of Kaufman v. Kaufman, 223 Mass. 104, 106, 111 N. E. 
691, 692. 


It was there said: 





“The plaintiff is entitled to relief only on the ground of unfair trade 
competition or interference with his established rights. The trade-name 
and symbols of the plaintiff cannot extend into regions where his goods 
are not sold, where he has no customers, and where he has no trade. 
There can be no recovery unless it appears that there has been a wrongful 
appropriation by the defendants of trade which belonged to the plaintiff. 
The mere use of a trade-name which one person has found highly ef- 
fective in bringing his goods to the favorable attention of the public in 
one business territory, by another person in another business territory, 
constitutes no actionable wrong. Actual or probable deception of the 
public to the harm of the plaintiff is the basis of the action. There 
can be no unfair competition unless the plaintiff is in fact a rival for 
the trade which the defendants secure.” 





To the same effect is C. A. Briggs Co. v. National Wafer 
Co., 215 Mass. 100, 102 N. E. 87, Ann. Cas. 1914C, 926 [3 T. M. 
Rep. 323]. Where there is no trade, and hence no competition, 
there cannot be unfair competition, which is what the law protects 
against. Such unfair interference by the defendant with the busi- 
ness of the plaintiffs was shown to exist in Boston; and the decree 
of the court affords a remedy. But the piaintiffs have no theatres 
in the cities outside of Boston where the defendant’s theatres are. 
And he has not used the name Loew on the sign of any of these, 
except the Fitchburg one. Unlike the trade-name of an article 
of manufacture which may become known throughout a large 
territory, a theatre depends for its patronage substantially upon 
those in its neighborhood. On this record the judge was fully 
warranted in limiting the territory of the injunction as he did. 


His final finding is as follows: 
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“Except as stated in my original and in these supplemental findings, 
there was no evidence of any competition between the parties; nor that 
there was any advertising in any other places than as so found; nor 
that defendant’s places of business simulated those of the plaintiffs in 
arrangement, appearance or decorations; nor as to the wrongful appro- 


priation of trade or good-will; nor as to damage or injury to plaintiffs’ 
business.” 


Unless and until the defendant shall unfairly interfere with 
the theatres of the plaintiffs in the same competitive territory, the 
court is not called upon to determine to what extent the defendant 
can and should be legally prevented from using the name Loew 
or E. M. Loew. See Libby, McNeill & Libby v. Libby, 241 Mass. 
239, 185 N. E. 120 [12 T. M. Rep. 205}. 

Decree affirmed. 


Wi.Luramson Canpy Co. v. Ucanco Canpy Co. 
(297 F. R. 454) 


United States Circuit Court of Appeals, Eighth Circuit 
March 27, 1924 


TrapE-Marks anp Trape-Names—Unrair CoMPETITION 
“On Henry”’—InsunctTion ReEFvusep. 

Denial of a preliminary injunction restraining use of the name 

“Oh Johnnie” applied to candy, and claimed to be an infringement 

of, and in unfair competition with, plaintiff's trade-mark “Oh Henry,” 

applied to a similar product was, within the trial judge’s discretion 


in view of conflicting testimony as to its exclusive use of its alleged 
trade-mark. 


INJUNCTION—GRANTING OR WITHHOLDING 

DiscrETION OF Triat Court. 

The granting or withholding of a preliminary injunction rests in 
the sound discretion of the trial court, especially where the evidence 
is conflicting. 

Insunction—Care Requirep 1N Exercistnc Discretion. 
A preliminary injunction is necessarily drastic in its nature, and 


the court should therefore use great care in exercising its discretion 
to grant it. 


—‘“Oun JoHNNY” AND 


PRELIMINARY INJUNCTION IN 


In equity. Action for alleged unfair competition and _ in- 
fringement of trade-mark. 


From a decree granting a preliminary 
injunction in part, plaintiff appeals. Affirmed. 


| 
| 
} 
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William S. Little, of Cincinnati, Ohio, James A. Hanley, of 
Davenport, Iowa, and Francis H. Williams, of Chicago, 
Ill. (Little, Williams & Little, of Cincinnati, Ohio, on the 
brief), for appellant. 

Charles C. Bulkley, of Chicago, Ill. (Walter M. Balluff and 
Cook & Balluff, all of Davenport, Iowa, on the brief), 
for appellee. 


Before Sanporn, Circuit Judge, and Boorn and Reeves, 
District Judges. 


Reeves, District Judge: ‘This is a suit by injunction. Appel- 


lant, plaintiff below, obtained a preliminary injunction against the 


appellee, defendant below; but, such order not being as full as 
prayed in the bill, it appeals. 

Both parties are corporations respectively, of Illinois and 
Iowa, and were engaged in the manufacture and sale of certain 
candy products. 

It is alleged in the bill that the appellant had acquired by 
assignment as a trade-mark for its candy product the words “Oh 
Henry!” and that said words had been continuously and exclusive- 
ly used in its business; that said words had not been used com- 
mercially in the manufacture and sale of like candy products by 
any other party or concern and that the word “Oh” in connection 
with the word “Henry” had been universally recognized as the 
exclusive property of the complainant and its assignor; and that 
the character and quality of appellant's candy product, under the 
trade-mark “Oh Henry!” was of the very highest. 

It is further alleged that the appellee has committed, and is 
committing, an infringement and unfair competition upon said 
trade-mark and the use thereof by employing the words “Oh 
Johnnie!” upon its similar product; that the latter’s product is of 
inferior quality and that the use of the said words upon the 
wrappers of its candy bars, being less in size than those of appel- 
lant, deceives the public and deprives appellant of its legitimate 
trade. 


Upon appellant’s application, the court granted a temporary 
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injunction, “restraining the defendant from the use of the label 
in blue ink now and heretofore used, and that the candy under 
the designation of ‘Oh Johnnie!’ shall not be sold and distributed 
under any label which may be readily confused with the label of 
the complainant. * * * That the defendant is also enjoined from 
using any advertisement from which it does not clearly appear 


that the product is manufactured by the defendant company. * * * 


And the defendant is enjoined from in any manner misrepresenting 


to any person that the products ‘Oh Johnnie!’ is the same as the 
‘Oh Henry!’ except as to size and price. * * * And the defendant 
is further enjoined from doing any act which in any manner is 
intended or planned to represent to the public that there is any 
relation between the two candies produced by the respective 
parties, or which does not leave the two products upon their re- 
spective merits to the public.” 

The appeal is based solely upon the refusal of the court to 
grant a temporary injunction against the use by the appellee of 
the words “Oh Johnnie!” on its candy products. 

At the hearing of appellant’s application for the temporary 
injunction, there was testimony tending to support the bill and 
also testimony tending to sustain appellee’s denial that the appellant 
had exclusively used its alleged trade-mark “Oh Henry!” on its 
products but that the word “Oh,” being the chief subject of con- 
troversy, had been used commercially as a trade-mark on like prod- 
ucts in connection with other words prior to its adoption by ap- 
pellant or its assignor. 


In relation to this matter, the trial court said: 


“The main controversy centers upon the use of the words ‘Oh Johnnie’ 
in competition with the use of the words ‘Oh Henry’ by the complainant. 
This presents a very close question which I am not going to decide at 
this time. This case can be finally heard within a reasonable time, and 
the rights of the parties then determined with reference to this point. I 
do not feel at present justified in stopping the business of the defendant 
with reference to the use of those words. The complainant will have its 
remedy for damages in case it is later found that this is not properly 
used. The court will be better able to determine the question with refer- 
ence to the use of these words, when at the final hearing the matter will 
be presented under the new label.” 


There is nothing here for this court to decide as the granting 
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or withholding of a preliminary injunction rests in the sound dis- 
cretion of the trial court. Meccano, Ltd. v. John Wanamaker, 253 
U. S. 136, loc. cit. 141, 40 Sup. Ct. 463, 64 L. Ed. 822( 10 T. M. 
Rep. 312), Pierce v. National Bank of Commerce (C. C. A.) 268 
Fed. 487; American Code Co. v. Bensinger (C. C. A.) 282 Fed. 
829. 

A preliminary injunction is necessarily drastic in its nature 
and therefore great care should be had in exercising the discretion 
lodged with the court. Gasaway v. Borderland Coal Corporation 
(C. C. A.) 278 Fed. 56; 32 C. J. 33; Joyce on Injunctions, vol. 
1, § 109, p. 193. 

The rule that the granting or refusal of a preliminary injunc- 
tion rests in the sound discretion of the court is especially applic- 
able where the granting of the injunction depends upon the deter- 
mination of questions of fact and the evidence is conflicting, as in 
this case. 

It appears from the foregoing that the trial judge reasonably 
exercised his discretionary power and his decree should be affirmed. 
It is so ordered. 


DECISIONS OF THE COMMISSIONER OF PATENTS 
Conflicting Marks 


Fennine, A. C.: Held that Frederick J. Abbott (doing busi- 
ness as Crystal Petroleum Products Corporation), is not entitled 
to register the word “‘Mobolite” as a trade-mark for motor fuels 
in view of the prior adoption and use by the Vacuum Oil Company 
of the word “Mobiloil” as a trade-mark for lubricating oils. 

The ground of the decision is that the goods of the two parties 
are of the same descriptive properties and that the marks are so 
similar that their contemporaneous use on these goods would be 
likely to cause confusion in the mind of the purchasing public and 
deceive purchasers. 


In the decision, after holding that the marks are substantially 
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the same and while the term “motor fuel” is a general term, the 
Office is justified from the record in assuming that the motor fuel 


which Abbott used is petroleum fuel, the Assistant Commissioner 
said: 


“The gasoline usually employed for motor fuel is one of the lighter 
distillates from the same type of oil from which is produced the heavier 
distillate sold as a lubricant by opposer. It is common knowledge that 
the oil refiner produces numerous products among which are motor 
fuel and lubricating oils. It seems clear, therefore, that the goods here 
involved are of the same descriptive properties at least to the extent of 
making it probable that a purchaser of lubricating oils under the name 


‘Mobiloil’ will believe a motor fuel marked ‘Mobilite’ 


comes from the 
same source. 


At all events, the opposer should be free to expand its 
business from lubricating oils to the intimately associated motor fuel 
without interference by the later coming applicant. Motor fuel and 
lubricating oils are used together at the same time on the same engine. 
Applicant has a very great field for choice of a mark in which he may 
use his ingenuity and imagination without limit.” 


* + * * * * 

Ex parte Red Seal Oil Company, 119 Ms. D. 9 [6 T. M. Rep. 
447], holds: 
“that even though lubricating oils may be made from the same crude oil 
as kerosene or gasoline, they are goods of different descriptive characters. 
At least there is enough doubt to pass this application to publication and 
to registration if no opposition develops.” 
In the present case opposition has developed and I have no hesi- 


tancy in here waiving the doubt in the other direction.’ 


Fennina, A. C.: Held that George J. McCabe is not entitled 
to register as a trade-mark for a preparation for the internal treat- 
ment of coughs, colds and other diseases, a mark consisting of a 
rectangle having at one side a large initial ““V” and at the other, 
a large “O” with three lines between them, the top and bottom 
lines each reading “apor’ and the signature “Geo. J. McCabe” on 
the third line, in view of the prior use by the Vick Chemical Com- 
pany of the mark “Vaporub” as a trade-mark for salve for the 
treatment of a number of diseases, including colds and bronchial 
ailments. 


The grounds of the decision are that the goods of the respec- 


* Vacuum Oil Company v. Frederick J. Abbott, 146 M. D. 209, August 


) 


25, 1924. 
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tive parties are of the same descriptive properties, and that the 
marks are so similar that contemporaneous use on these goods 


would be likely to cause confusion in the mind of the public. 


With respect to the question of the class of goods, the Assist- 
ant Commissioner, after pointing out that the applicant had filed 
no answer and the case therefore came up on the pleadings alone, 
said: 


“The notice of opposition alleges that opposer has used its mark on 
goods of the ‘same descriptive properties’ as those enumerated by ap- 
plicant but at the hearing no point was made of this pleading. It was 
pointed out that applicant’s actual product is a liquid, opposer’s a salve; 
applicant’s product is exclusively for internal use, opposer's principally 
for external use and only occasionally and in small quantities intended for 
internal use. Applicant’s product is packed in a glass bottle, opposer’s 
in a glass jar. I am unable to see that there is a material difference in 
the goods, certainly they belong in the same class. If opposer wishes 
to extend its business into a liquid remedy, it should be free to do so 
without interference by applicant.” 


With respect to the similarity of the marks, the Assistant 
Commissioner said: 

“The marks are so nearly alike that it would take careful scrutiny 
to distinguish them. To be sure, it is possible to say that for the last 
two letters ‘ub’ of opposer’s mark, applicant has substituted a single letter 
‘o” On the other hand, most people of ordinary intelligence, using 
ordinary care, who had recommended to them Vaporub would be very 
likely to accept Vapor-o. Liniments used for external application alone 
are frequently put up in liquid form and the statement on the packages 
of both parties that the contents are efficacious for the treatments of 
colds and other ailments, would tend to deceive one expecting to get 


Vaporub into believing that he had accomplished his purpose when he 
obtained Vapor-o.” ? 


Fennina, A. C.: Held that Anna M. Richards is not entitled 
to register under the ten-year clause of the Trade-Mark Act of 
1905, the words “Standard Milk’ as a trade-mark for fresh milk 
and cream, in view of the prior use by The Borden Company of 
the words “Standard Condensed Milk” as a trade-mark for con- 
densed milk. 

The ground of the decision is that the marks are so nearly 
alike as to be likely to cause confusion when used on goods of the 


* Vick Chemical Co. v. George J. McCabe, 146 M. D. 212, August 25, 
1924. 
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same descriptive properties and that fresh milk and condensed 
milk are goods of the same descriptive properties. 

In his decision, after referring to the contention of applicant 
that the goods are not of the same descriptive properties, the 
Assistant Commissioner said: 


“It appears, however, that The Borden Company, and others, have 
sold both fresh milk and condensed milk, using for both the same trade- 
mark, although it does not appear that The Borden Company has sold 
fresh milk under the specific mark here involved. <A child or servant 
sent to a store to procure ‘standard milk’ might readily accept either the 
fresh milk of Richards or the condensed milk of Borden. Certainly, in 
view of the practice shown, The Borden Company should be free if and 
when it chooses to expand its trade and extend its business under the 
‘Standard’ mark, from condensed to fresh milk.” 


With reference to the contention that no actual confusion had 
been shown, the Assistant Commissioner said: 


“It appears, however, that Richards’ business is small, confined to a 
single limited community or neighborhood and I fail to find the definite 
statement that The Borden Company has used the specific mark here 
involved in that territory. In view of this, I am not impressed with the 
failure to show actual confusion in trade.” 


Descriptive Terms 


Kinnan, F. A. C.: Held that the China Products Corpora- 


tion is not entitled to register as a trade-mark for tea, the words 


“Imperial Chinese Jasmine Tea” because the mark is descriptive of 
the goods. He also held, that Dodwell & Co., Ltd., had not 
established a prior use of the mark and was not entitled to raise 
the question of descriptiveness, since it had not been raised in the 
notice of opposition, but that the Patent Office could raise this 
question on its own motion. 

With respect to the question of descriptiveness, the First 
Assistant Commissioner said: 


“It was admitted at the hearing that the testimony of MacDonell 
that the tea was called ‘Jasmine’ tea because it was scented by the 
flowers of the jasmine plant, was correct. This witness, testifying for 
applicant, states that he originated the name ‘Chinese Jasmine’ because 
‘it seemed to be more descriptive than “Flower Tea,” by which it was 
known at that time. It would seem to be plain enough the word 
‘jasmine,’ as applied to tea, is merely descriptive and such a mark falls 


The Borden Company v. Richards, 146 M. D. 214, August 28, 1924. 
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clearly under the prohibition of the statute, Section 5 of the 1905 Act. 
The mark sought to be registered by applicant, however, includes also 
the words ‘Imperial Chinese. These terms do not appear, however, to 
relieve the mark from the charge of descriptiveness. Such terms ‘Imper- 
ial Chinese’ have long been publicly used upon tea and they may be 
said to be public property. It would seem, therefore, that the only 
distinguishing feature of this mark is the descriptive word ‘jasmine.’ ” * 


Goods of Like Descriptivve Properties 


Kinnan, F. A. C.: Held that the French Importing Company 
is not entitled to register the words “American Beauty” as a trade- 
mark for hair nets, in view of the prior use of this mark by the 
Sitroux Importing Company, Inc., on switches, wigs, transforma- 
tions, waves and curls. The ground of this decision is that the 
goods are so similar that anyone seeing the mark on hair nets 
would be led to believe that these were made by the opposer. 

In his decision, after referring to the case of the E-Z Waist 
Company v. Reliance Manufacturing Campany, 311 O. G. 709, 
52 App. D. C. 291 [13 T. M. Rep. 96], in which it was held that 
while a purchaser would not confuse a work shirt with a child’s 
sleeping garment, he might believe that the two articles were manu 
factured by the same company, the First Assistant Commissioner 
said: 


“It is believed that the facts in the instant case are analogous to 
to those in the latter case. The opposer is an importer and dealer in 
hair goods and it seems reasonable that a person desiring a hair net 
made of human hair and offered one bearing the mark ‘American Beauty, 
would believe it to be manufactured by the same concern that supplies 
‘American Beauty’ switches, transformations, waves, curls, ete. It is, 
therefore, considered that the Examiner of Interferences properly sus- 
tained the opposition and denied the registration.” ° 


Goods of Unlike Descriptive Properties 


Kinnan, F. A. C.: Held that Samuel Gordon was entitled 
to register the words “Pall Mall” as a trade-mark for pipes, cigar- 


holders, pouch tobacco bags, humidors and cigar and cigarette 


*Dodwell & Company, Ltd. v. China Products Corp., 146 M. D. 197, 
August 8, 1924. 

*Sitroux Importing Co., Ine. v. French Importing Co., 146 M. D. 
201, August 6, 1924. 
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cases, but not for cigarette holders in which the cigarettes are 
placed while being smoked, notwithstanding the prior adoption and 
use by The American Tobacco Company of the same trade-mark 
on tobacco products and particularly cigarettes and the use of the 
mark in connection with tobacco users’ articles, such as cigarette 
cases, tobacco pouches and humidors. 

The ground of the decision is that the goods of the applicant 
are not of the same descriptive properties as cigarettes, and that 
with the exception of cigarette holders, the general public would, 
seeing this mark on applicant’s goods, not be led to believe they 
were manufactured by the opposer; and that the use by the opposer 
of the trade-mark on cigarette cases, tobacco pouches and humidors 


was not a trade-mark use but merely an advertisement of the ciga- 
rettes. 


With respect to the question whether the goods were of the 
same descriptive properties, the First Assistant Commissioner said: 


“The office classification is admittedly not conclusive, although it is 
persuasive. All these users’ articles are mere containers, as much so 
as a fountain pen box in which the pen is sold, a match box in which 
the matches are sold, a soap box in which bars of soap are sold, a sack 
in which flour is sold, a carton in which crackers are sold. All such 
containers are more or less shaped for the articles they contain and 
while they are capable of use with other articles are not generally so 
used. There is no more basis for holding these containers of tobacco 
belong to the same class as the tobacco products than that the other 
containers of the other things noted belong to the same class as their 
respective contents. Under all the circumstances and recognizing the 
difficulty in determining in some cases when goods are of the same class 
and have the same descriptive properties, I am unable to reach any 
other conclusion than that cigarettes cannot properly be deemed as be- 
longing to the same class or as possessing similar descriptive properties 
as cigarette and cigar boxes, humidors, tobacco pouches and 


similar 
tobaeco containers.” 


With respect to the question whether user's use on certain 


articles was a trade-mark use or a mere advertisement, the First 
Assistant Commissioner said: 


“It is not disputed that opposer used the words ‘Pall Mall’ on 
cigarette boxes, large and small, the cigarette pouches and also upon 
humidors and the cigarette holding stand. There is no exhibit showing 


the use of these words on any of these containers of cigarettes save in 
connection with reference to the contents of the containers, that is, to the 
cigarettes. It cannot be held that anyone purchasing one of these con- 
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tainers with the cigarettes in it and noting the words ‘Pall Mall Famous 
Cigarettes’ on the container would think such words referred to the origin 
of the container. There is no evidence submitted on behalf of opposer 
that establishes that it ever sold these containers except in connection 
with the sale of cigarettes in them. It is not in evidence these were 
separately sold. It is not in evidence the opposer has used its mark 
upon cigarette holders of the character which hold the cigarette while 
it is being smoked. There would seem to be no other conclusion pos- 
sible, in view of the evidence submitted, than that the opposer’s use of 
the words of its mark upon these containers was merely a trade-mark 
use intended for the cigarettes of the contents and in no way indicating 
origin of the container. That the container is sold when its ownership 
passes with the sale of the contents, there being no separate price noted 
for the container, cannot be disputed. Clearly, the container is sold 
within the meaning of the trade-mark act. 

“The purchaser of a box of cigarettes may well presume the con- 
tainer was manufactured either by or for the manufacturer of the cigar- 
ettes and that the latter were placed in the container by the manufac- 
turer, but such purchaser would not, it is believed, regard the mark 
appearing upon the container and referring to the contents, as also in- 
dicating the origin of the container.” ° 


Kinnan, F. A. C.: Held that George J. Burns is entitled to 
register the word “Trusco”’ as a trade-mark for fuel-feeding appar- 
atus for internal combustion engines, and to register a mark con- 
sisting of the word “Trusco”’ surmounting the representation of an 


automobile climbing a hill, for lubricating oils, fuel oils and greases 


for mechanical lubrication, notwithstanding the prior adoption by 


the Truscon Steel Company of the word “Truscon” as a trade-mark 
for paints and closely related products and materials made of steel, 
asbestos, and clay. 

The grounds of the decision are that the goods of the respec- 
tive parties are not of the same descriptive properties and that the 
mark sought to be registered by the applicant is not the corporate 
name of the opposer, or a material part thereof. 

With respect to the first ground, the First Assistant Commis- 
sioner, after noting that the opposer had called attention to the 
number of adjudicated cases on the question of similarity of goods 
said: 


“* * * but in none of these do I find anything supporting the con- 
tention of opposer that its goods possess descriptive properties similar to 
those to which appellant applies its mark. It is believed there is no 


*American Tobacco Company v. Samuel Gordon, 146 M. D. 191, 
August 1, 1924. 
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provision of the trade-mark statutes nor any construction of them which 
justifies a holding that the two marks are applied to the goods of the 
same class.” 


With respect to the question whether applicant’s mark consti- 
tuted a material part of the opposer’s corporate name, the First 
Assistant Commissioner said: 


“The word ‘Trusco’ differs from the principal distinguishing word of 
opposer’s corporate name only by the omission of the final letter. Both 
parties are doing business in the same locality. Would the general public, 
long familiar with opposer’s corporate name, be led to think ‘Trusco’ 
referred to the opposer corporation? If there is doubt, it would seem 
proper to resolve it against the newcomer. He had all the unlimited 
field from which to choose. 

“With regard to names of people and corporations, these differ one 
from the other, in many instances, very slightly, a letter or two being 
sufficient to distinguish one name from another. The public is given to a 
more rigid scrutiny of a name as applied to an individual or a company 
than when a mark is applied to some article of merchandise. It is be- 
cause of the great similarity of names that the public is obliged to ex- 
ercise this close scrutiny to distinguish one from the other. It would 
seem there is not the necessity, nor is it believed to have been intended 
by the law, for applying the wider doctrine or similarity of names which 
is applied in connection with marks used on the same goods to this 
matter of adoption of corporate names. With these facts in view, it is 
believed the applicant should not be held to be seeking registration of 
a mark which is merely the corporate name of the opposer.” 


Fennina, A. C.: Held that The Ohio Salt Company is en- 
titled to register the word “Papoose” as a trade-mark for salt, 
notwithstanding the prior use by E. A. Zatarain & Sons of the mark 
“Pa-poose” as a trade-mark for various articles including pepper 
sauce, cayenne pepper, whole pepper and ground pepper. The 
ground of the decision is that the goods are not of the same de- 
scriptive properties. 

In his decision, after pointing out that the marks are so 
similar as to be likely to cause confusion if used on goods of the 
same descriptive properties and referring to certain recent de- 
cisions of the Court of Appeals, the Assistant Commissioner said: 


“As pointed out by the Court of Appeals in one of its recent de- 
cisions, there has been no attempt by the courts to lay down an author- 
itative definition of the term ‘the same descriptive properties’ as used in 
the trade-mark law, but the courts have decided each case upon its own 
facts. 


‘Truscon Steel Company v. Burns, 146 M. D. 199, August 8, 1924. 
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“Undoubtedly, pepper and spices and salt are both used in connection 
with food and both sold by the same class of stores, but obviously these 
facts alone do not establish that the goods are of the same descriptive 
properties, since there are many goods which are sold in grocery stores 
and which are not of the same descriptive properties and many articles 
of food which are not. (See The Quaker Oats Co. v. Mother’s Macaroni 
Co., 198 O. G. 899, 41 App. D. C. 254 [4 T. M. Rep. 73].) 

“Opposer and its predecessor have been in business twenty-five years 
but have sold no salt. Nor does it appear that it is customary for pack- 
ers of condiments to pack and sell salt. Nor does it appear that the 
public associates with salt the mark of a packer of pepper or other con- 
diments so that opposer should be free to expand its business to salt. 

“It is true that in cases of doubt as to deceptive similarity of marks 
or the likelihood of confusion because of the use of the same mark upon 
somewhat different goods, the doubt ought to be resolved against the new- 
comer. Bearing in mind, however, the radical difference between salt and 
the specified goods of the opposer, the fact that there is no evidence of 
actual confusion and the further fact that salt is classified in this Office 
under a different class from spices and pepper, I am unable to conclude 
that there is such likelihood of confusion by reason of applicant’s use of 
its mark on salt that registration should be refused.” * 


Non-Conflicting Marks 


Fennine, A. C.: Held that applicant is entitled to register 
as a trade-mark for weighing scales, a mark consisting of an ir- 
regular shaded circle, on which are superposed two concentrically 
arranged twelve-pointed star-like figures, one of which has shorter 
rays than the other, the mark being printed at the center of the 
dial plate of the scale on a background somewhat lighter than the 
rest of the printing on the plate, notwithstanding the prior use and 
registration by the opposer of a mark used on similar goods, con- 
sisting of a plurality of wavy, concentrically arranged circles, the 
outer ones being somewhat broken, each circle being made up of a 
succession of well-nigh illegible repetitions of letters spelling the 
opposer's name, the letters being so arranged that there appears in 
the mark a plurality of radial lines. The opposer’s mark, like the 
applicant's, is printed about the center of the dial. 

The ground of the decision is that the two marks are not so 
similar as to be likely to cause confusion in the mind of the public 


and deceive purchasers. 


*E. A. Zatarian & Sons vy. The Ohio Salt Company, 146 M. D. 217, 
August 28, 1924. 
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In his decision the Assistant Commissioner said: 


“Two aspects of the case must always be considered: the question of 
whether opposer believes its mark is similar to applicant’s, and the ques- 
tion of whether the general public, sometimes referred to as the ordinary 
purchaser, is likely to believe them similar to such an extent as to be 
deceived into buying the goods of one for the other. It must be admitted 
that there is some similarity between the marks of the parties. In use 
the dial of each has a darkened portion at its center; on each or around 
each it prints its name and other matter. Opposer, however, makes no 
claim, and properly, since it cannot, to the exclusive right to a darkened 
center of a dial. It is not sufficient that the first hasty glance at the dials 
or the parties shows some similarity. The similarity must be such as will 
deceive the ordinarily cautious purchaser. Such an individual on per- 
ceiving a darkened portion at the center of the dial may be expected to 
give it some scrutiny. If he does so, he will perceive in opposer’s device 
the web-like figure which is somewhat like a hazy cloud, in contradistine- 
tion to applicant’s mark which consists of a multi-pointed star somewhat 
like the devices frequently placed upon the dial of a compass. The gen- 
eral appearance of the two marks as shown in the Patent Office drawings, 
as Shown in the specimen dials in the record, and as shown in the dials 
actually incorporated in the machines carrying the additional printed 
matter, is such that they are readily distinguishable each from the other. 
To be sure, differences and likenesses may be found, but after all they 
should not be controlling unless the general appearance warrants it.” ’ 


Non-Descriptive Term 


Fennine, A. C.: Held that the Supplee-Biddle Hardware Co. 
is entitled to register as a trade-mark for lawn sprinklers, the words 
“Pennsylvania Rainmaker,’ no claim being made to the word 


“Pennsylvania,” since it had established that it began its use prior 
to the use by the Hadden Automatic Sprinkler Co. of the word 
“Rainmaker” as a trade-mark for lawn and garden sprinkling 
and horticultural irrigating systems. 


The grounds of the decision are that the testimony shows that 
the Supplee-Biddle Hardware Co. began to use its mark prior to 
the use by Hadden Automatic Sprinkler Co., that the goods are of 


the same descriptive properties and that the mark is not descriptive 
of the goods. 


With respect to the question whether the goods are of the 
same descriptive properties, the Assistant Commissioner said: 
“It is urged that the goods of the parties are not of the same de- 


*John Chatillon & Sons v. The Jacobs Bros. Co., Inc., 146 M. D. 159, 
June 14, 1924. 
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scriptive properties, but I am unable to find any authority for drawing 
a line so narrow as to separate a lawn sprinkler from a lawn sprinkler 
system. ‘The goods must, therefore, be held to be of the same descriptive 
properties.” 


With respect to the question whether the mark is descriptive, 


the Assistant Commissioner said: 


“It is urged that ‘rainmaker’ is descriptive of a lawn sprinkler and 
consequently the word cannot be appropriated as a trade-mark. I be- 
lieve, however, that the word is suggestive rather than descriptive and 
falls in that large class of cases in which a mark made up of a word 
which directs the thought toward the apparatus to which the mark is 
applied has been sustained.” * 


Fennina, A. C.: Held that the Johnson Educator Food Com- 
pany is entitled to register the word “Cookieland” as a trade-mark 
for cookies, crackers, cakes and biscuits. 

In his decision, after pointing out that there was no suggestion 
that the Loose-Wiles Biscuit Company had ever affixed an equival- 
ent mark to its goods, but that the record tended to indicate that 
some of its employees had referred to its factory as ““Cookieland,’ 
and that the notice of opposition alleges that the applicant’s mark 
indicates origin and is descriptive of the places or places of manu- 
facture and the mark should be refused as quasi-geographical, the 
Assistant Commissioner said: 


“T am satisfied that the word is a coined word of such fanciful 
character as to be suggestive rather than descriptive. It is urged that 
since the mark indicates that the cookies come from a place where cookies 
are made, to give applicant exclusive right to the mark will tend to 
indicate to the public that applicant is the only person who makes cookies 
and that its factory is the one source of cookie supply. This argument 
is interesting but too refined and fanciful to be given serious considera- 
tion. Opposer breaks the word into its parts, ‘cookie’ and ‘land,’ and 
argues that neither of these parts alone is registrable and hence the 
combined word is not registrable. This is a non-sequitur and cannot 
prevail.” 


With reference to the right of the opposer to bring the op- 
position, since it had not used the mark as a trade-mark, the As- 
sistant Commissioner said: 


“Since opposer admittedly has no trade-mark use of the term, we 
might be justified in dismissing the opposition on the ground that it has 


* Supplee-Biddle Hardware Co. v. Hadden Automatic Sprinkler Co., 
146 M. D. 211, August 25, 1924. 
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shown no damage in view of Touraine Company v. F. B. Washburn Com- 
pany, 1923 C. D. 174 [13 T. M. Rep. 121], but I have gone into the merits 
of the case and reached the definite conclusion that the mark is suggestive 
within the degree allowed by cases and not descriptive.’ 


Res Adjudicata 


Kinnan, F. A. C.: Held that The Opalite Sign Company 
was entitled to register the word “Opalite’” as a trade-mark for 
raised glass letters for illuminated signs embodying such letters, 
notwithstanding the prior use by the Flexlume Sign Company of 


the word “Oplex”’ as a trade-mark for illuminating signs embodying 
such letters. 

The ground of the decision is that the question of the similar- 
ity of marks is res adjudicata in view of the decision of the Circuit 
Court of Appeals of the Seventh Circuit in a suit brought by the 
opposer against the applicant and further that, irrespective of 
this decision, the marks are not deemed to be so similar that their 
contemporaneous use would be likely to cause confusion in the 
mind of the public. 


In his decision, after referring to opposer’s argument that 
some of the confusion which is alleged to have taken place was not 
before the Court, the First Assistant Commissioner said: 


“Even if the holding of the court were not deemed absolutely con- 
trolling, it would be very persuasive and should be followed unless there 
were evidence submitted which was not before the court and could not 
have been before it for reasons sufficient to warrant the granting of a 
new trial. It is not apparent that such a case exists. Some of the con- 
fusion alleged to have existed took place before the trial although after 
the bill was filed. It would appear evidence of such confusion could be 
have been introduced in support of that cause of action.” 


With respect to the similarity of marks, the First Assistant 
Commissioner said: 


“Even aside from the foregoing contentions of error, it would seem 
the word ‘opal’ is a standard word in our language and that portion of 
both marks which borrows the suggestive portion of this word is common 
property. Both marks are suggestive of the quality of opal. The 
change which each party has made in the word ‘opal’ is quite dis- 
tinguished, the applicant’s change from that made by the opposer. Ap- 
plicant’s mark has three syllables while opposer’s has only two. The 


* Loose-Wiles Biscuit Company v. Johnson Educator Food Co., 146 
M. D. 215, August 28, 1924. 
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sound is quite different. It is thought that, even if some slight con- 
fusion were shown to have existed, this would not be sufficient to war- 
rant holding the marks deceptively similar.” ” 


Surname Not Distinctively Presented 


Kinnan, F. A. C.: Held that the fact that Tom Wye Inc., 
had used the words “Tom Wye’ as a trade-mark for sport sweater 
coats was not a sufficient ground for refusing to register for the 
Hope Knitting Company, a mark consisting of the words “Tom 
Shine,” with a straight line drawn under the two words and the 
S written considerably larger than the other letters and exteuding 
across and below the line. The ground of this holding is that the 
marks are not so similar as to be likely to cause confusion in the 
mind of the public. With reference to this question, the First 
Assistant Commissioner said: 

“The examiner of interferences held that the marks were not decep- 
tively similar, and I am of the opinion that he correctly so held. While 
both marks include as the first word thereof the word Tom, the last two 


words, Shine and Wye, are very different. The marks thus differ both in 
appearance and sound and as both of them are names of persons, or 


would be so regarded, it is not thought that the same strict ruling can be 
applied thereto as was applied by the Court of Appeals in the case of 
E. Burnham, Inc. v. Taleum Puff Company, 142 Ms. Dec. 277, 13 T. M. 
Rep. 450, in which the marks involved were Moon Dream and Moon Kiss.” 


He held, however, that the mark of the applicant was not 
registrable since it consists merely in the name of an individual 


not written in a particular or distinctive manner. In his decision 
he said: 


“As far as the registrability of the mark “Tom Shine’ is concerned, it 
must be held that it is not registrable under the statute which forbids the 
registration of the name of an individual unless distinctively displayed. 
The mark admittedly is the name of the secretary of the Hope Knitting 
Company. While his full name is Thomas B. Shine, he testifies that he 
is known and designated by the name Tom Shine. Certainly there is 
nothing distinctive about this mark. It is written in usual letters except 
the rather large size of the capital S. Putting a straight line below the 
letters adds nothing to its distinctiveness and the real meaning of the 
words is in no wise obscured by the manner in which they are written.” ” 


* Flexlume Sign Co. v. The Opalite Sign Co., 146 M. D. 208, August 
16, 1924. 


“Tom Wye, Inc. v. Hope Knitting Co., 146 M. D. 171. 





